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2SHB 1095 - S COW AMD
By Commttee on Ways & Means

NOT ADOPTED 04/ 09/ 2003

Strike everything after the enacting clause and insert the
fol | ow ng:

"NEW SECTION. Sec. 1. (1) The legislature finds that chapter 4,
Laws of 1999 sp. sess. strongly encouraged the forest practices board
to adopt admnistrative rules that were substantially simlar to the
recommendati ons presented to the legislature in the formof the forests
and fish report. The rules adopted pursuant to the 1999 |egislation
require all forest |andowers to conplete a road nmaintenance and
abandonnment plan, and those rules cannot be changed by the forest
practices board without either a final order from a court, direct
instructions from the legislature, or a recomendation from the
adaptive managenent process. In the tinme since the enactnent of
chapter 4, Laws of 1999 sp. sess., it has becone clear that both the
pl anni ng aspect and the inplenentation aspect of the road maintenance
and abandonnent plan requi renent may cause an unforeseen and uni nt ended
di sproportionate financial hardship on small forest | andowners.

(2) The legislature further finds that the comm ssioner of public
| ands and the governor have explored solutions that mnimze the
hardship caused to small forest |andowers by the forest road
mai nt enance and abandonnent requirenents of the forests and fish |aw,
whi l e mai ntai ning protection for public resources. This act represents
recomendati ons stenm ng fromthat process.

(3) The legislature further finds that it is in the state's
interest to help small forest |andowners conply with the requirenments
of the forest practices rules in a way that does not require the
| andowner to spend unreasonably high and unpredictabl e anounts of noney
to conplete road maintenance and abandonnent plan preparation and
i npl ementation. Small forest |andowners provide significant wildlife
habitat and serve as inportant buffers between urban devel opnent and
Washi ngton's public forest |and hol di ngs.
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NEW SECTION. Sec. 2. A new section is added to chapter 76.09 RCW
to read as foll ows:

(1) The state may not require a snmall forest | andowner to invest in
upgr ades, repl acenents, or other engineering of a forest road, and any
culverts that are a part of the road, that do not threaten public
resources or create a barrier to the passage of fish

(2) Participation in the forests and fish agreenent provides a
benefit to both the |Iandowner in terns of federal assurances, and the
public in ternms of aquatic habitat preservation and water quality
enhancenent; therefore, if conditions do threaten public resources or
create a barrier to the passage of fish, the road naintenance and
abandonnent pl anning process nay not require a small forest |andowner
to take a positive action that will result in high cost wthout a
significant portion of that cost being shared by the public.

(3) Sone fish barriers are nore of a threat to public resources
than others; therefore, no small forest | andowner should be required to
repair a fish barrier until higher priority fish barriers on other
| ands in the watershed have been repaired.

(4) If an existing fish barrier on land owed by a small forest
| andowner was installed and maintained under an approved forest
practices application or notification, and hydraulics approval, and
that culvert becones a high priority for fish passage based on the
wat ershed ranking in section 7 of this act, one hundred percent public
fundi ng shall be provided.

(5) The preparation of a road mai ntenance and abandonnment plan can
requi re technical expertise that may require | arge expenditures before
the tinme that the |andowner plans to conduct any revenue-generating
operations on his or her land; therefore, snall forest |andowners
should be allowed to conplete a sinplified road naintenance and
abandonment plan checklist, that does not require professiona
engi neering or forestry expertise to conplete, and that does not need
to be submtted until the time that the |andowner submts a forest
practices application or notification for final or internediate
harvesting, or for salvage of trees. This act is intended to provide
an alternate way for snmall forest |andowners to conply with the road
mai nt enance and abandonnent plan goals identified in the forest
practices rules.




© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNMNNMNPEPPRPPRPPRPPRPERPEPRPPRPPERPE
N o oA WNEFE OO 0o NP WDNPE OO oo N Ok W DN e o

Sec. 3. RCW 76.09.020 and 2002 ¢ 17 s 1 are each anended to read
as follows:

((For—purposes—ofthischapter—)) The definitions in this section
apply throughout this chapter unless the context clearly requires
ot herw se.

(1) "Adaptive managenent"” neans reliance on scientific nethods to
test the results of actions taken so that the nmanagenent and rel ated
policy can be changed pronptly and appropriately.

(2) "Appeals board" neans the forest practices appeals board
created by RCW 76. 09. 210.

(3) "Aquatic resources" includes water quality, salnon, other
species of the vertebrate classes Cephal aspi donorphi and Osteichthyes
identified in the forests and fish report, the Colunbia torrent
sal amander (Rhyacotriton kezeri), the Cascade torrent sal amander
(Rhyacotriton cascadae), the Aynpic torrent sal amander (Rhyacotriton
ol ynpian), the Dunn's sal amander (Plethodon dunni), the Van Dyke's
sal amander (Pl ethodon vandyke), the tailed frog (Ascaphus truei), and
their respective habitats.

(4) "Conm ssioner"” neans the conm ssioner of public |ands.

(5) "Contiguous" neans |and adjoining or touching by conmon corner
or otherwi se. Land having common ownership divided by a road or other
right of way shall be considered conti guous.

(6) "Conversion to a use other than conmercial tinber operation”
means a bona fide conversion to an active use which is inconpatible
with tinmber growing and as nay be defined by forest practices rules.

(7) "Departnment” neans the departnent of natural resources.

(8) "Forest land" neans all |and which is capable of supporting a
nmer chant abl e stand of tinber and is not being actively used for a use
which is inconpatible with tinber grow ng. Forest |and does not

include agricultural land that is or was enrolled in the conservation
reserve enhancenent program by contract if such agricultural [and was
historically used for agricultural purposes and the |andowner intends
to continue to use the land for agricultural purposes in the future.
As it applies to the operation of the road nmai ntenance and abandonnent
plan elenent of the forest practices rules on small forest |andowners,
the term"forest |and" excludes:

(a) Residential hone sites, which may include up to five acres; and
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(b) Cropfields, orchards, vineyards, pastures, feedlots, fish pens,
and the land on which appurtenances necessary to the production,
preparation, or sale of crops, fruit, dairy products, fish, and
livestock exist.

(9) "Forest | andowner" mnmeans any person in actual control of forest
| and, whether such control is based either on | egal or equitable title,
or on any other interest entitling the holder to sell or otherw se
di spose of any or all of the tinber on such land in any manner((+
PROW-DED—Fhat)). However, any | essee or ot her person in possession of
forest land without legal or equitable title to such land shall be
excluded fromthe definition of "forest |andowner” unless such |essee
or other person has the right to sell or otherw se dispose of any or
all of the tinber |ocated on such forest |and.

(10) "Forest practice" nmeans any activity conducted on or directly
pertaining to forest land and relating to grow ng, harvesting, or
processing tinber, including but not limted to:

(a) Road and trail construction;

(b) Harvesting, final and internedi ate;

(c) Preconmercial thinning;

(d) Reforestation;

(e) Fertilization;

(f) Prevention and suppression of diseases and insects;

(g) Salvage of trees; and

(h) Brush control
"Forest practice" shall not include preparatory work such as tree
mar ki ng, surveying and road flagging, and renoval or harvesting of
incidental vegetation from forest l|ands such as berries, ferns,
greenery, mstletoe, herbs, nushroons, and other products which cannot
normal |y be expected to result in damage to forest soils, tinber, or
public resources.

(11) "Forest practices rules" nmeans any rules adopted pursuant to
RCW 76. 09. 040.

(12) "Forest road," as it applies to the operation of the road
mai nt enance and abandonnment plan elenent of the forest practices rules
on small forest |andowners, neans a road or road segnent that crosses
land that nmeets the definition of forest |and, but excludes residential
access roads.
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(13) "Forest trees" does not include hardwood trees cultivated by
agricultural nmethods in growing cycles shorter than fifteen years if
the trees were planted on land that was not in forest use imediately
before the trees were planted and before the |land was prepared for
planting the trees. "Forest trees" includes Christmas trees, but does
not include Christnas trees that are cultivated by agricultural
met hods, as that termis defined in RCW 84. 33. 035.

((+£3))) (14) "Forests and fish report” neans the forests and fish
report to the board dated April 29, 1999.

((24)1)) (15) "Application" neans the application required pursuant
to RCW 76. 09. 050.

((+£5))) (16) "Operator" nmeans any person engaging in forest
practices except an enployee wth wages as his or her sole
conpensati on.

((26)1)) (17) "Person" neans any individual, partnership, private,
public, or nunicipal corporation, county, the departnent or other state
or | ocal governnental entity, or association of individuals of whatever
nat ur e.

((+H)) (18) "Public resources" neans water, fish and wldlife,
and in addition shall nmean capital inprovenents of the state or its
political subdivisions.

((81)) (19) "Small forest |andowner" has the sane neaning as
defined in section 11 of this act.

(20) "Tinber" means forest trees, standing or down, of a commerci al
species, including Christmas trees. However, "tinber" does not include
Christmas trees that are cultivated by agricultural nethods, as that
termis defined in RCW 84. 33. 035.

((299)) (21) "Tinber owner" neans any person having all or any
part of the legal interest in tinber. Were such tinber is subject to
a contract of sale, "tinber owner"” shall nean the contract purchaser

((£26))) (22) "Board" neans the forest practices board created in
RCW 76. 09. 030.

((2)) (23) "Unconfined avul sing channel mgration zone" neans
the area within which the active channel of an unconfined avul sing
stream is prone to nove and where the novenent would result in a
potential near-term loss of riparian forest adjacent to the stream
Si zeabl e islands with productive tinber may exist within the zone.
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((22)) (24) "Unconfined avulsing stream neans generally fifth
order or larger waters that experience abrupt shifts in channel
| ocation, creating a conplex flood plain characterized by extensive
gravel bars, disturbance species of vegetation of variable age,
numer ous si de channels, wall-based channels, oxbow | akes, and wetl and
conpl exes. Many of these streans have dikes and |evees that may
tenporarily or permanently restrict channel novenent.

NEW SECTION. Sec. 4. A new section is added to chapter 76.09 RCW
to read as foll ows:

(1) The board nust anmend the forest practices rules relating to
road mai nt enance and abandonnent plans that exist on the effective date
of this section to reflect the foll ow ng:

(a) A forest | andowner who owns a total of eighty acres or |ess of
forest land in Washington is not required to submt a road maintenance
and abandonnent plan for any block of forest land that is twenty
contiguous acres or less in area;

(b) A landowner who satisfies the definition of a small forest
| andowner, but who does not qualify under (a) of this subsection, is
only required to submt a checklist road maintenance and abandonnent
plan wth the abbreviated content requirenents provided for in
subsection (3) of this section, and is not required to conply wth
annual reporting and review requi renents; and

(c) Existing forest roads nust be naintained only to the extent
necessary to prevent damage to public resources.

(2) The departnment nust provide a | andowner who is either exenpted
from submtting a road maintenance and abandonnent plan under
subsection (1)(a) of this section, or who qualifies for a checklist
road mai ntenance and abandonnment plan under subsection (1)(b) of this
section, wth an educational brochure outlining road maintenance
standards and requirenents. In addition, the departnent nust devel op
a series of nonmandatory educational workshops on the rul es associ at ed
wi th road construction and mai nt enance.

(3)(a) A landowner who qualifies for a checklist road nai ntenance
and abandonnent plan under subsection (1)(b) of this section is only
required to submt a checklist, designed by the departnent in
consultation with the small forest | andowner office advisory commttee
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created in RCW 76. 13. 110, that confirnms that the | andowner is applying
the checklist criteria to forest roads covered or affected by a forest
practices application or notification. Wen devel opi ng the checkli st
road mai nt enance and abandonnment pl an, the departnent shall ensure that
the checklist does not exceed current state |aw Nothing in this
subsection increases or adds to small forest |andowners' duties or
responsi bilities under any other section of the forest practices rules
or any other state law or rule.

(b) A landowner who qualifies for the checklist road naintenance
and abandonnent plan is not required to submt the checklist before the
time that he or she submts a forest practices application or
notification for final or internediate harvesting, or for salvage of
trees. The departnent may encourage and accept checklists prior to the
time that they are due.

(4) The departnment nust nonitor the extent of the checklist road
mai nt enance and abandonnent plan approach and report its findings to
the appropriate conmttees of the | egislature by Decenber 31, 2008, and
Decenber 31, 2013.

(5) The board shall adopt energency rules under RCW 34.05.090 by
Cct ober 31, 2003, to inplenent this section. The energency rul es shal
remain in effect until permanent rules can be adopted. The forest
practices rules that relate to road maintenance and abandonnent pl ans
shall remain in effect as they existed on the effective date of this
section until energency rul es have been adopted under this section.

(6) This section is only intended to relate to the board' s duties
as they relate to the road mai ntenance and abandonnent plan el enent of
the forests and fish report. Nothing in this section alters any forest
| andowner's duties and responsibilities under any other section of the
forest practices rules, or any other state |law or rule.

Sec. 5. RCW 76.09.055 and 2000 ¢ 11 s 4 are each anended to read
as follows:

(1) The legislature finds that the ((deeltnes)) levels of fish
stocks throughout nmuch of the state require imediate action to be
taken to help ((+restere)) these fish runs where possible. The
| egi sl ature al so recognizes that federal and state agencies, tribes,
county representatives, and private tinberland owners have spent
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considerable effort and tinme to develop the forests and fish report.
G ven the agreenent of the parties, the legislature believes that the
i mredi at e adoption of enmergency rules is appropriate in this particul ar
i nstance. These rules can inplenent nmany provisions of the forests and
fish report to protect the economc well-being of the state, and to
mnimze the risk to the state and |andowers to |egal chall enges.
This authority is not designed to set any precedents for the forest
practices board in future rule making or set any precedents for other
rul e- maki ng bodi es of the state.

(2) The forest practices board is authorized to adopt energency
rules anmending the forest practices rules wth respect to the
protection of aquatic resources, in accordance wth RCW 34.05. 350,
except: (a)(i) That the rul es adopted under this section may remain in
effect until permanent rules are adopted, or wuntil June 30, 2001,
whi chever is sooner; (ii) that the rules adopted under section 4(5) of

this act nmust renmamin in effect until permanent rules are adopted; (b)
notice of the proposed rules nmust be published in the Washi ngton State
Regi ster as provided in RCW 34.05.320; (c) at |east one public hearing
must be conducted with an opportunity to provide oral and witten
coments; and (d) a rule-making file nmust be maintained as required by
RCW 34. 05. 370. In adopting ((+he)) energency rules consistent with
this section, the board is not required to prepare a small business
econom ¢ i npact statenent under chapter 19.85 RCW prepare a statenent
i ndi cati ng whether the rules constitute a significant legislative rule
under RCW 34.05.328, prepare a significant legislative rule analysis
under RCW 34. 05. 328, or followthe procedural requirenents of the state
environnental policy act, chapter 43.21C RCW Except as provided in
section 4 of this act, the forest practices board may only adopt
recommendations contained in the forests and fish report as energency
rul es under this section.

Sec. 6. RCW76.09.390 and 1999 sp.s. ¢ 4 s 707 are each anended to
read as foll ows:

(1) Except as provided in subsection (2) of this section, prior to
the sale or transfer of l|land or perpetual tinber rights subject to
continuing forest land obligations under the forest practices rules
adopt ed under RCW 76.09. 370, as specifically identified in the forests
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and fish report the seller shall notify the buyer of the existence and
nature of such a continuing obligation and the buyer shall sign a
notice of continuing forest land obligation indicating the buyer's
know edge thereof. The notice shall be on a form prepared by the
departnment and shall be sent to the departnent by the seller at the
time of sale or transfer of the land or perpetual tinber rights and
retai ned by the departnent. If the seller fails to notify the buyer
about the continuing forest |and obligation, the seller shall pay the
buyer's costs related to such continuing forest |and obligation,
including all |egal costs and reasonable attorneys' fees, incurred by
the buyer in enforcing the continuing forest |and obligation against
the seller. Failure by the seller to send the required notice to the
departnment at the tinme of sale shall be prima facie evidence, in an
action by the buyer against the seller for costs related to the
continuing forest land obligation, that the seller did not notify the
buyer of the continuing forest |and obligation prior to sale.

(2) Subsection (1) of this section does not apply to checklist road
mai nt enance and abandonnment plans created by section 4 of this act.

NEW SECTION. Sec. 7. A new section is added to chapter 76.13 RCW
to read as foll ows:

(1) The legislature finds that a state-led cost-sharing programis
necessary to assist small forest |andowners with renoving and repl aci ng
cul verts and ot her man-nmade fish barriers that were added to their | and
prior to the effective date of this section, to help achieve the goals
of the forests and fish report, and to assist small forest |andowners
in conplying with the state's fish passage requirenents.

(2) The small forest | andowner office nust, in cooperation with the
departnent of fish and wildlife, establish a programdesigned to assi st
smal|l forest |andowners with repairing or renoving fish barriers and
assist lead entities in acquiring the data necessary to fill any gaps
in fish barrier information. The small forest | andowner office and the
departnment of fish and wldlife nust work closely with | ead entities or
ot her | ocal watershed groups to make maxi mumuse of current information
regarding the location and priority of current fish barriers. Wer e
additional barrier inventories are necessary, funding wll be sought
for the collection of this information. Met hods, protocols, and
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formulas for data gathering and prioritizing nust be developed in
consultation wth the departnent of fish and wildlife. The departnent
of fish and wildlife nust assist in the training and nmnanagenent of
barrier location data collection.

(3) The small forest |andower office nust actively seek out
funding for the program authorized in this section. The small forest
| andowner office nust work with consenting | andowners to identify and
secure funding fromlocal, state, federal, tribal, or nonprofit habitat
restoration organizations and other private sources, including the
salnmon recovery funding board, the United States departnent of
agriculture, the United States departnent of transportation, the
Washi ngton state departnent of transportation, the United States
departnment of commerce, and the federal highway adm nistration

(4)(a) Except as otherwi se provided in this subsection, the smal
forest |andowner office, in inplenmenting the program established in
this section, nust provide the highest proportion of public funding
avail able for the renoval of any fish barrier or culvert replacenent.

(b) I'n no case may a small forest | andowner be required to pay nore
than the |esser of either: (i) Twenty-five percent of any costs
associated with the renoval of a particular fish barrier or the
repl acenent of a particular culvert; or (ii) five thousand dollars for
the renoval of a particular fish barrier or the replacenent of a
particul ar cul vert.

(c) I'n no case shall a small forest | andowner be required to pay a
cunmul ative total of nore than the maxi num anmount that coul d be required
under (b)(ii) of this subsection: (i) For any individual block of
forest land; or (ii) across multiple blocks of forest | and owned by the
sanme small forest | andowner in any one cal endar year. Consistent with
this section, the small forest |andowner office nust prioritize, fund,
and conplete all projects on |land owned by snall forest |andowners
whet her or not the | andowner has paid the maxi num anount required under
t his subsecti on.

(d) If an existing fish barrier on land owned by a small forest
| andowner was installed and nmaintained under an approved forest
practices application or notification, and hydraulics approval, and
that culvert becones a high priority for fish passage based on the

10
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wat ershed ranking in section 7 of this act, one hundred percent public
fundi ng shall be provided.

(5) If asmall forest | andowner is required to contribute a portion
of the funding under the cost-share program established in this
section, that |andowner may satisfy his or her required proportion by
providing either direct nonetary contributions or in-kind services to
the project. In-kind services may include | abor, equi pnent, material s,
and ot her | andowner-provided services determ ned by the departnent to
have an appropriate value to the renoval of a particular fish barrier
or the replacenent of a particular culvert.

(6)(a) The departnent, wusing culvert assessnents and ranked
inventory information provided by the departnent of fish and wildlife
and the appropriate lead entity as delineated in section 10 of this
act, nust establish a prioritized list for the funding of fish barrier
removal s on property owned by small forest | andowners that ensures that
funding is provided first to the known fish barriers existing on forest
| and owned by small forest |andowners that cause the greatest harmto
public resources.

(b) As the departnent collects information about the presence of
fish barriers fromsubmtted checklists, it nmust share this information
with the departnent of fish and wldlife and the technical advisory
groups established in RCW 77.85.070. If the addition of the
information collected in the checklists or any other changes to the
scientific instrunents described in section 10 of this act alter the
anal ysis conducted under section 10 of this act, the departnent nust
alter the funding order appropriately to reflect the new infornmation.

(7) The departnment may accept commtnents from small forest
| andowners that they will participate in the program to renove fish
barriers fromtheir land at any tine, regardless of the funding order
given to the barriers on a particular | andowner's property.

NEW SECTION. Sec. 8. A new section is added to chapter 76.09 RCW
to read as foll ows:

Section 7 of this act applies to road nai ntenance and abandonnent
pl ans under this chapter.

11
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NEW SECTION. Sec. 9. A new section is added to chapter 76.09 RCW
to read as foll ows:

The departnent shall not di sapprove a forest practices application
filed by a small forest | andowner on the basis that fish barriers have
not been renoved or replaced if the small forest |andowner filing the
application has commtted to participate in the program established in
section 7 of this act for all fish barriers existing on the block of
forest |and covered by the forest practices application, and the fish
barriers existing on the block of forest |and covered by the forest
practices application are lower on the funding order |ist established
for the program than the current projects that are capable of being
funded by the program

NEW SECTI ON.  Sec. 10. A new section is added to chapter 77.12 RCW
to read as foll ows:

In coordination with the departnent of natural resources and |ead
entity groups, the departnent nust establish a ranked inventory of fish

barriers on land owned by snmall forest |andowners based on the
principle of fixing the worst first within a watershed consistent with
the fish passage priorities of the forest and fish report. The

departnment shall first gather and synthesize all available existing
information about the locations and inpacts of fish barriers in
Washi ngton. This information nust include, but not be limted to, the
nost recently available limting factors anal ysis conducted pursuant to
RCW 77.85.060(2), the stock status information contained in the
departnment of fish and wildlife salnonid stock inventory (SASSI), the
sal non and st eel head habitat inventory and assessnent project (SSH AP),

and any conparable science-based assessnent when avail able. The
inventory of fish barriers nust be kept current and at a mninmum be
updated by the beginning of each cal endar year. Nothing in this

section grants the departnent or others additional right of entry onto
private property.

NEWSECTION. Sec. 11. A new section is added to chapter 76.09 RCW
to read as foll ows:

For the purposes of this chapter and sections 7 and 10 of this act,
"smal | forest | andowner” nmeans an owner of forest |and who, at the tine

12
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of subm ssion of required docunentation to the departnent, has
harvested from his or her own lands in this state no nore than an
average tinber volunme of two mllion board feet per year during the
three years prior to submtting docunentation to the departnent and who
certifies that he or she does not expect to harvest fromhis or her own
lands in the state nore than an average tinber volune of two mllion
board feet per year during the ten years followi ng the subm ssion of
docunentation to the departnment. However, any |andowner who exceeded
the two mllion board feet annual average tinber harvest threshold from
their land in the three years prior to submtting docunentation to the
departnent, or who expects to exceed the threshold during any of the

followng ten years, shall still be deened a "small forest |andowner™
if he or she establishes to the departnent's reasonable satisfaction
that the harvest limts were, or wll be, exceeded in order to raise

funds to pay estate taxes or for an equally conpelling and unexpected
obligation, such as for a court-ordered judgnent or for extraordinary
medi cal expenses.

NEW SECTION. Sec. 12. The existing policy commttees of the
senate and house of representatives that deal with natural resources
i ssues nust review and study the inplenentation of this act, including
checklist preparation and the neaning of both defined and undefi ned
words in chapters 76.09 and 76.13 RCW and report to the | egislature by
January 2004.

NEW SECTION. Sec. 13. This act is necessary for the imrediate
preservation of the public peace, health, or safety, or support of the
state governnment and its existing public institutions, and takes effect
i mredi ately."

2SHB 1095 - S COWM AMD
By Commttee on Ways & Means

NOT ADOPTED 04/ 09/ 2003

On page 1, line 3 of thetitle, after "rules;" strike the renmai nder
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of the title and insert "anending RCW 76.09.020, 76.09.055, and

76. 09. 390;

section to chapter
RCW creating new sections;

addi ng new sections

to chapter

END ---
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76.09 RCW adding a new

76.13 RCW adding a new section to chapter 77.12
and decl aring an energency.”
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